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Evidence — Presumption — Probative Force. — Vincent v. Mutual Fund 
Life Asso., 77 Conn. 281. — Held, overruling Slurdevanfs Appeal, 71 Conn. 
392, that when the law presumes statements made by one deceased in an 
application for insurance to be true, such presumption is not entitled to be 
weighed and considered as evidence by the jury. 

It has been held that a presumption of innocence does not cease upon sub- 
mission of a cause to the jury, People v. O'Brien, 106 Cal. 104; but operates 
during the deliberation of the jury until they have arrived at a verdict. Coffin 
v. U. S., 156 U. S. 432; People v. McManus, 94 Cal. 509. These cases are 
based upon a misunderstanding of the loosely used phrase, that "presumption 
of innocence is to be regarded by the jury in every case, as a matter of evidence, " 
and which merely means that the burden of proof is on the other party, Green- 
leaf onEv., (16th ed.) Sec. 34; and it is not error to refuse to direct a jury 
that they ought to regard a presumption of innocence as evidence, Woolen v. 
State, 24 Fla. 335 ; the true rule being that a legal presumption should not be 
considered by the jury as a matter of evidence entitled to be weighed by them 
in arriving at a verdict. State v. Linqff, 121 Iowa 632; State v. Kennedy, 55 
S. W. 273. 

Homestead — Addition. — Wilks v. Vaughan, 83 S. W. 913 (Ark.). — 
Held, that when a homestead right has once been acquired in land less than 
the maximum area allowed by a statute it may be increased to that maximum 
area by purchasing adjoining land, though the homesteader is not at the time 
residing on the homestead. McCulloch, J., dissenting: 

This is a case of first impression but it has been held that a debtor might 
purchase adjoining land, bringing his homestead up to the maximum area, and 
have the homestead rights attach to it, Campbell v. McManus, 3a Tex. 442 ; 
and when he once acquires a homestead by actual occupation and then moves 
away, but with the intention of returning and making it his home, it is pro- 
tected from foreclosure sale. Hand v. Winn, 52 Miss. 784. Not only is con- 
tinuity of occupancy not indispensable to preserve the homestead rights but it 
must be shown clearly and decisively that the homesteader intended to 
absolutely abandon it in order to destroy them. Campbell v. Adair, 45 Miss. 
170. It is well established that the law recognizes no difference between 
actual and constructive occupation so far as retaining homestead rights, Parr 
v. Neivby, 73 Tex. 468 ; there seems to be no reason why it should so far as 
adding to these rights. 

Injunction — Public Officers — Trespass in Discharge of Duty.— Hale 
v. Burns, 91 N. Y. Supp. 929. — Police officers were stationed by the defendant, 
a captain of police in New York City, in the plaintiff's saloon on suspicion that 
gambling was being conducted therein. An injunction was sought and the 
court held that the public officers could be restrained from performing acts in 
the discharge of their duties which come within the nature of a trespass, to 
the irreparable injury of the aggrieved party. 

Equity will interfere where trespasses are repeated or continuing, Chiles 
v, Ringo, 14 Ky. L. Rep. 302; Miller v. Lynch, 149 Pa. 460; Wheelock v. 
Noonan, 108 N. Y. 179; or where damages can only be estimated by con- 
jecture and not by accurate standards. Johnson -v. Kier, 3 Pitts R. 204. An 
injunction will issue to prevent a public officer from unlawfully assuming 
power over property in such manner as to infringe upon or violate the rights 
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of a citizen. Noble v. U. R. L. R. Co.,\^V. S. 165. Plaintiff must show 
that some act in violation of his rights has been actually done, or irreparable 
injury is threatened. Juddv. Town oj Fox Lake, 28 Wis. 583. The court 
in this case follow Weiss v. Herlihy, 23 App. Div. 608, in requiring that the 
defendant show with some degree of certainty that illegal acts have been done 
on the premises. Similar actions have been denied, City of Chicago v. 
Wright, 69 111. 318; even where the supervision of the police was exercised 
in an arbitrary and unlawful manner. Stennanv. Kennedy, 15 Abb. Prac. 201. 

Licenses — Recovery of Pee — Voluntary Payment. — Southern Ry. Co. 
v. City of Florence, 37 So. 844 (Ala.). — Held, that a threat to begin action 
for collection of penalty for failure to pay license fee does not render payment 
under protest an involuntary payment. 

Mere threats do not ordinarily constitute such coercion as to render a tax 
payment involuntary. Williams v. Stewart, 115 Ga. 864; De Baker v. 
Carillo, 52 Cal. 473. But if the demand is made under color of office and 
threat of immediate and effectual enforcement, the rule is otherwise. St. 
Anthony Elevator Co. v. Bottineau, 9 N. Dak. 346; First Nat. Bank v. 
Wat kins, 21 Mich. 483. And the payment is involuntary if made to prevent 
discontinuance of business. Swift Co. v. U. S., in U. S. 29; Scottish Union 
Ins. Co. v. Hernott, 109 Iowa 606. But all rights must be expressly reserved. 
Yates v. Royal Ins. Co., 200 111. 302. When the payment is made to avoid a 
penalty it is commonly held, contrary to the present case, that the payment is 
involuntary. Magnolia v. Sherman, 46 Ark. 358; Allen v. Burlington, 46 
Vt. 202. 

Lottery — What Constitutes — Suit Club. — DeFlown v. State, 49 S. 
E. 699 (Ga.). — Held, that a "suit club" whose members pay $1 per week, and 
which holds weekly drawings, as a result of which the member holding the 
lucky number receives his suit and ceases to be a member of the club, is a 
lottery. 

Any method of dealing by which a pecuniary consideration is paid and it 
is determined by lot or chance, according to some scheme held out to the 
public, what and how much he who pays the money is to have for it, or 
whether he is to have anything, is a lottery. MacDonald v. U. S., 63 Fed. 
426 ; Hull v. Ruggles, 56 N. Y. 424. Thus where lots are sold at a fixed 
price, and the particular lots are ascertained by chance, it is a lottery. Wooden 
v. Shotwell, 24 N. J. L. 789; Allebach v. Godshalk, 116 Pa. 329. When, as 
in the principal case, each knows by the terms of his contract just what he is 
to receive, but not how much he is going to have to pay therefor, the principle 
is the same. It depends absolutely on the chance element being present. 
People v. Elliott, 74 Mich. 264; Ex P. Kameta, 36 Ore. 251. 

Mortgages — Deed Absolute on its Face — Evidence.— Reich v. Dyer 
bt. al., 72 N. E. 922 (N. Y.). — Held, that a deed, absolute in form cannot 
be held, as a matter of law, to be a mortgage when the grantee advanced part 
of the price to the grantor under an agreement that the grantee might within 
a year from the date of the deed retain the title to the premises by paying the 
balance of the price — with the understanding that the money should be treated 
as a loan if the grantee concluded not to purchase — and there was evidence 
that the parties intended the instrument to be a deed and that the possession 
of the premises was surrendered to the grantee. Martin, O'Brien and Vann, 
JJ., dissenting. 



